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listed in paragraphs (d)(3), (d)(4), and 
(d)(5) of this section, submit a state-
ment identifying the preliminary per-
mit by project number. 

(ii) If any interested person objects 
(pursuant to § 385.211 of this chapter) to 
the presumption in paragraph (b) of 
this section, the applicant must supply 
the information listed in paragraphs 
(d)(3), (d)(4), and (d)(5) of this section. 

(8) If the application is deficient pur-
suant to § 4.32(e) of this chapter, the ap-
plicant must include with the informa-
tion correcting those deficiencies a 
statement of the costs expended to 
make the corrections. 

(e) Processing of petition. (1) The Com-
mission will issue a notice of the 
peition filed under this section and 
publish the notice in the FEDERAL REG-
ISTER. The petition will be available for 
inspection and copying during regular 
business hours in the Public Reference 
Room maintained by the Division of 
Public Information. 

(2) Comments on the petition. The Com-
mission will provide the public 45 days 
from the date the notice of the petition 
is issued to submit comments. The ap-
plicant for license or exemption has 15 
days after the expiration of the public 
comment period to respond to the com-
ments filed with the Commission. 

(3) Commission action on petition. The 
Director of the Office of Energy 
Projects will determine whether or not 
the applicant for license or exemption 
has made the showing required under 
this section. 

[Order 499, 53 FR 27003, July 18, 1988, as 
amended by Order 699, 72 FR 45325, Aug. 14, 
2007] 

§ 292.211 Petition for initial deter-
mination on whether a project has 
a substantial adverse effect on the 
environment (AEE petition). 

(a) An applicant that has filed a peti-
tion under § 292.210 may also file an 
AEE petition with the Commission for 
an initial determination on whether 
the project satisfies the requirement 
that it has no substantial adverse ef-
fect on the environment as specified in 
§ 292.208(b)(1). 

(b) The filing of the AEE petition 
does not relieve the applicant of the 
filing requirements of § 292.208(c). 

(c) The Commission will act on the 
AEE petition only if the Commission 
has granted the applicant’s commit-
ment of resources petition under 
§ 292.210. 

(d) Time of filing petition. The appli-
cant may file the AEE petition with 
the application for license or exemp-
tion or at any time before the Commis-
sion issues the license or exemption. 

(e) Contents of petition. The AEE peti-
tion must identify the project and re-
quest that the Commission make an 
initial determination on the adverse 
environmental effects requirements in 
§ 292.208(b)(1). 

(f) The Director of the Office of En-
ergy Projects will make the initial de-
termination on the AEE petition. In 
making this determination, the Direc-
tor will consider the following: 

(1) Any proposed mitigative meas-
ures; 

(2) The consistency of the proposal 
with local, regional, and national re-
source plans and programs; 

(3) The mandatory terms and condi-
tions of fish and wildlife agencies under 
section 210(j) of PURPA, or section 
30(c) of the Federal Power Act; or the 
recommended terms and conditions of 
fish a wildlife agencies under Section 
10(j) of the Federal Power Act, which-
ever is appropriate; and 

(4) Any other information which the 
Director believes is relevant to con-
sider. 

(g) Initial finding on the petition. The 
Director of the Office of Energy 
Projects will make the initial deter-
mination on the AEE petition after the 
close of the public notice period for the 
accepted application. If the Director’s 
initial determination finds: 

(1) No substantial adverse effect on 
the environment, the Commission must 
wait at least 45 days before making a 
final determination that the project 
satisfies the requirements of 
§ 292.208(b)(1). 

(2) A substantial adverse effect on 
the environment, the applicant may 
file, within 90 days of the initial find-
ing that the project does not satisfy 
the requirements in § 292.208(b)(1), pro-
posed measures to mitigate the adverse 
environmental effects found. 

(3)(i) The Commission will provide 
written notice of the Director’s initial 

VerDate Mar<15>2010 13:53 May 06, 2010 Jkt 220057 PO 00000 Frm 00874 Fmt 8010 Sfmt 8010 Y:\SGML\220057.XXX 220057er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



865 

Federal Energy Regulatory Commission § 292.211 

finding on the petition to the appli-
cant, to the federal and state agencies 
that the applicant must consult under 
§ 4.38 of this chapter and to any inter-
venors in the proceeding. 

(ii) The Commission will publish no-
tice of the Director’s initial finding in 
the FEDERAL REGISTER. 

(h) Notice and comment on the mitiga-
tive measures. (1) The Commission will 
issue notice of the mitigative measures 
filed by an applicant under paragraph 
(g)(2) of this section and will publish 
the notice in the FEDERAL REGISTER. 
The mitigative measures will be on file 
and available for inspection or copying 
during regular business hours in the 
Public Reference Room maintained by 
the Division of Public Information; 

(2) The Commission will provide the 
State and interested persons within 90 
days from the date the notice is issued 
to review and submit comments on the 
mitigative measures. The applicant for 
license or exemption has 15 days after 
the expiration of the public comment 
period to respond to the comments 
filed with the Commission. 

(i) Material amendments to application. 
The proposed mitigative measures filed 
under paragraph (g)(2) of this section 
will not be considered a material 
amendment to the application unless 
the Commission finds that the pro-
posed measures are unnecessary to, or 
exceed the scope of, mitigating sub-
stantial adverse effects. If the Commis-
sion finds the proposed mitigative 
measures constitute a material amend-
ment, the application will be consid-
ered filed with the Commission on the 
date on which the applicant filed the 
proposed mitigative measures, and all 
other provisions of § 4.35(a) of this 
chapter will apply. 

(j) Final determination on the petition. 
The Commission will make a final de-
termination on the petition at the time 
the Commission issues a license or ex-
emption for the project. 

(k) Presumption. (1) If, between the 
Commission’s initial and final findings 
on the AEE petition, the State does 
not take any action under 
§ 292.208(b)(2), the failure to take action 
can be the basis for a presumption that 
there is not substantial adverse effect 
on the environment (as that term is de-
fined in § 292.202(q)). 

(2) If the presumption in paragraph 
(k)(1) of this section comes into effect, 
it: 

(i) Is only available for those adverse 
effects related to the natural, rec-
reational, cultural, or scenic attributes 
of the environment; 

(ii) Can only operate during the time 
between the Commission’s initial and 
final findings on the AEE petition; and 

(iii) Has no affect on the Commis-
sion’s independent obligation to find 
that the project will not have a sub-
stantial adverse effect on the environ-
ment under § 292.208(b)(1). 

(3) The presumption in paragraph 
(k)(1) of this section does not take ef-
fect if the State, the Commission or an 
interested person demonstrates that 
the State has acted to protect the nat-
ural watercourse under § 292.208(b)(2). 

(4) The presumption in paragraph 
(k)(1) of this section can be rebutted if: 

(i) The Commission determines that 
the project will have a substantial ad-
verse effect on the environment related 
to the environmental attributes listed 
in paragraph (k)(2)(i) of this section; or 

(ii) Any interested person, including 
a State, demonstrates that the project 
will have a substantial adverse effect 
on the environment related to the envi-
ronmental attributes listed in para-
graph (k)(2)(i) of this section. 

[Order 499, 53 FR 27004, July 18, 1988, as 
amended by Order 499-A, 53 FR 40724, Oct. 18, 
1988; Order 699, 72 FR 45325, Aug. 14, 2007] 

Subpart C—Arrangements Be-
tween Electric Utilities and 
Qualifying Cogeneration and 
Small Power Production Facili-
ties Under Section 210 of the 
Public Utility Regulatory Poli-
cies Act of 1978 

AUTHORITY: Public Utility Regulatory 
Policies Act of 1978, 16 U.S.C. 2601 et seq., En-
ergy Supply and Environmental Coordina-
tion Act, 15 U.S.C. 791 et seq. Federal Power 
Act, 16 U.S.C. 792 et seq., Department of En-
ergy Organization Act, 42 U.S.C. 7101 et seq., 
E.O. 12009, 42 FR 46267. 

SOURCE: Order 69, 45 FR 12234, Feb. 25, 1980, 
unless otherwise noted. 
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